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I. Introduction 
 
Medical treatment in the California workers' compensation system traditionally has been guided by the 

opinions of doctors who evaluated injured workers. As long as a request for treatment was supported by 

substantial medical evidence, whether from a treating physician, agreed medical evaluator (AME) or 

qualified medical evaluator (QME), the WCAB was authorized to award the requested treatment.  

 
Since SB 899 was adopted in 2004, the Legislature has sought to implement a system of treatment for 

injured workers based on objective medical guidelines and standards. The Legislature mandated the use of 

utilization review (UR) for an employer to dispute a treating physician's request for treatment. After SB 

899, whether an injured worker was entitled to medical treatment would be decided by reviewing 

physicians in accordance with uniform guidelines and standards, although workers could employ the 

medical-legal process if they disputed a UR decision denying, delaying or modifying a request for 

treatment. 

 
Initially, the Practice Guidelines of the American College of Occupational and Environmental Medicine 

(ACOEM guidelines) were presumptively correct on the issue of extent and scope of medical treatment. 

Under former Labor Code § 4604.5(c), the ACOEM guidelines were rebuttable by a "preponderance of the 

evidence establishing that a variance from the guidelines is reasonably required to cure or relieve the 

employee from the effects of his or her injury." The ACOEM guidelines controlled the scope of medical 

treatment until the administrative director adopted a medical treatment utilization schedule (MTUS) as 

required by Labor Code § 5307.27. 

 
The MTUS became effective June 15, 2007, and under Labor Code § 4604.5(a), the MTUS is rebuttable by "a 

preponderance of scientific medical evidence establishing that a variance from the guidelines reasonably is 

required to cure or relieve the injured worker from the effects of his or her injury." So, unlike the ACOEM 

guidelines that were rebuttable by a simple "preponderance of the evidence," the MTUS is rebuttable only 

by "a preponderance of scientific medical evidence."  

 
The California Supreme Court explicitly recognized in State Compensation Insurance Fund v. Workers' 

Compensation Appeal Bd. (Sandhagen) (2008) 44 Cal.4th 230 [73 Cal. Comp. Cases 981], "[N]otwithstanding 

whatever an employer does (or does not do), an injured employee must still prove that the sought 

treatment is medically reasonable and necessary. That means demonstrating that the treatment request is 

consistent with the uniform guidelines (§ 4600, subd. (b)) or, alternatively, rebutting the application of the 

guidelines with a preponderance of scientific medical evidence (§ 4604.5)." 

 
The Supreme Court placed the burden on injured workers to establish that the requested treatment was 

consistent with the MTUS, or rebut the MTUS with a preponderance of scientific medical evidence.  

 
In SB 863, the Legislature sought to strengthen further the use of evidence-based guidelines in deciding 

treatment disputes. The Legislature made changes to the UR process and established the independent 



medical review (IMR) process. Following SB 863, medical treatment disputes generally were to be decided 

by medical reviewers applying the MTUS and other established medical treatment guidelines or studies.  

 
But in Dubon v. World Restoration, Inc. (2014) 79 Cal. Comp. Cases 1298 (Dubon II), the WCAB issued an en 

banc decision holding that it still had authority to decide treatment disputes if a UR decision was untimely. 

Furthermore, although Dubon II quotes the Supreme Court's decision in Sandhagen, it holds that in order to 

rebut the presumptively correct MTUS, an employee is required only to present "substantial medical 

evidence."  

 
So rather than requiring the injured worker to rebut the MTUS with "scientific medical evidence" as 

required by Labor Code § 4604.5, Dubon II seemingly allows the MTUS to be rebutted by substantial 

medical evidence. Since Dubon II, the WCAB routinely has awarded treatment if an employer's UR decision 

was untimely, as long as the treatment request is supported by a substantial medical opinion from a 

treating physician, AME or QME.  

 
Effective April 20, 2015, new regulations regarding the MTUS were adopted.1 These regulations are the 

latest effort to ensure that medical treatment provided to injured workers is consistent with the MTUS or 

other medical treatment guidelines and studies. The regulations establish the primacy of the MTUS in 

determining medical care in accordance with Labor Code § 4600. They establish the limited conditions 

under which the MTUS would not apply, and require treating physicians to cite and attach other 

guidelines and studies in trying to rebut the MTUS. 

 
II.  The MTUS as the Standard for Medical Care 
Under Labor Code § 4600 
 
Cal. Code Regs. Title 8 § 9792.21 describes the approach the MTUS uses to make clinical decisions in the 

workers' compensation system.  

 
Subdivision (b) explains: 

 
The MTUS is based on the principals of Evidenced-Based Medicine (EBM). EBM is a 

systematic approach to making clinical decisions which allows the integration of the best 

available evidence with clinical expertise and patient values. EBM is a method of improving 

the quality of care by encouraging practices that work and discouraging those that are 

ineffective or harmful. EBM asserts that intuition, unsystematic clinical experience, and 

pathophysiologic rationale are insufficient grounds for making clinical decisions. Instead, 

EBM requires the evaluation of medical evidence by applying an explicit systematic 

methodology to determine the quality and strength of evidence used to support the 

recommendations for a medical condition or injury. The best available evidence is then used 

to guide clinical decision making. 

 
Section 9792.21(b) directs that treatment decisions should not be made entirely from a physician's intuition 

or unsystematic clinical experience; they should develop from evidence-based guidelines. 

 

                                                 
1 The MTUS regulations are available from the DWC website at 

http://www.dir.ca.gov/dwc/DWCPropRegs/MTUS/MTUS_Regulations.htm. 



Subdivision (c) states: 

 
The recommended guidelines set forth in the MTUS are presumptively correct on the issue of 

extent and scope of medical treatment. The MTUS constitutes the standard for the provision 

of medical care in accordance with Labor Code section 4600 for all injured workers diagnosed 

with industrial conditions because it provides a framework for the most effective treatment of 

work-related illness or injury to achieve functional improvement, return-to-work, and 

disability prevention. The MTUS shall be the primary source of guidance for treating 

physicians and physician reviewers for the evaluation and treatment of injured workers. 

 
So § 9792.21(c) establishes the MTUS as the standard for determining whether treatment is reasonably 

required under Labor Code § 4600. It is presumptively correct and is the "primary source" guiding 

treatment decision in the workers' compensation system. 

 
III.  Treatment Beyond the MTUS 
 
Although the MTUS is presumptively correct on medical treatment disputes, it does not apply in all cases. 

Labor Code § 4604.5(a) establishes that it is rebuttable "by a preponderance of the scientific medical 

evidence." Also, the MTUS does not address every conceivable medical condition, so § 4604.5(d) 

determines that for injuries not covered by the MTUS, "treatment shall be in accordance with other 

evidence-based medical treatment guidelines that are recognized generally by the national medical 

community and scientifically based." 

 
Section 9792.21(d) states: 

 
There are two limited situations that may warrant treatment based on recommendations 

found outside of the MTUS. 

 
(1) First, if a medical condition or injury is not addressed by the MTUS, medical care shall be 

in accordance with other medical treatment guidelines or peer-reviewed studies found by 

applying the Medical Evidence Search Sequence set forth in section 9792.21.1.  

 
(2) Second, if the MTUS’ presumption of correctness is successfully challenged. The 

recommended guidelines set forth in the MTUS are presumptively correct on the issue of 

extent and scope of medical treatment. The presumption is rebuttable and may be 

controverted by a preponderance of scientific medical evidence establishing that a variance 

from the schedule is reasonably required to cure or relieve the injured worker from the effects 

of his or her injury. The presumption created is one affecting the burden of proof. Therefore, 

the treating physician who seeks treatment outside of the MTUS bears the burden of rebutting 

the MTUS’ presumption of correctness by a preponderance of scientific medical evidence. 

 
Section 9792.21(d) was added to simplify and strengthen the regulations. It specifically limits the situations 

that may warrant treatment outside of the MTUS. If the injured worker's medical condition or injury is not 

addressed by the MTUS, he or she must present other medical treatment guidelines or peer-reviewed 

studies to support the requested treatment. If the treating physician seeks treatment outside of the MTUS 

standard, he or she bears the burden of rebutting the MTUS' presumption of correctness. 

 
IV.  Medical Evidence Search Sequence 
 
The process for determining whether a treatment request is covered by the MTUS, or whether the MTUS 

can be rebutted successfully, begins with a medical literature search. Cal. Code Regs. Title 8 § 9792.21.1(a) 



establishes the medical evidence search sequence physicians must follow for evaluation and treatment of 

injured workers.  

 
Because the MTUS is the standard for determining whether treatment is reasonably required under Labor 

Code § 4600, physicians first must look to the MTUS to find a recommendation applicable to the injured 

worker's medical condition or injury. Only if the MTUS does not address the medical condition or injury, 

or if the MTUS' presumption of correctness is being challenged, may the physician look beyond it. 

 
If the MTUS does not include the best available evidence applicable to the injured worker, the physician 

should search outside of it in this order: 

 
1. the most current version of ACOEM guidelines2 or the Official Disability Guidelines 

(ODG);3  

 
2. the most current version of other evidence-based medical            treatment 

guidelines (medical treatment guidelines can be found in the National Guideline 

Clearinghouse at www.guideline.gov/);  

 
3. current studies that are scientifically based, peer-reviewed and published in journals 

nationally recognized by the medical community. A search for studies may be conducted 

via the U.S. National Library of Medicine’s database of biomedical citations and abstracts 

at www.ncbi.nlm.nih.gov/pubmed, although other searchable databases may be used. 

 
The DWC established this search sequence to streamline the resource-intensive process of conducting a 

medical literature search. The sequence also was adopted to ensure consistency in the medical evidence 

search. 

 
V.  Request for Treatment After the Medical Record 
Search 
 
Cal. Code Regs. Title 8 § 9792.21.1(b) defines the requirements for treating physicians, utilization review 

physicians and independent medical review physicians after they have conducted a prescribed medical 

evidence search. 

 
First, the treating physician must justify the request for treatment. If the medical condition or injury is not 

addressed by the MTUS, the physician may provide in the request for authorization (RFA), or in an 

attachment to the RFA, a citation to the guideline or study containing the recommendation he or she 

believes guides the reasonableness and necessity of the requested treatment applicable to the injured 

worker’s medical condition or injury. 

 
If the medical condition or injury is addressed by the MTUS but the physician is attempting to rebut its 

presumption of correctness, he or she must provide in the RFA or an attachment: 

 
 1. a clear and concise statement that the MTUS’ presumption of   

 correctness is being challenged; 

  

                                                 
2 It may be obtained from the American College of Occupational and Environmental Medicine, 25 Northwest 

Point Blvd., #700, Elk Grove Village, IL 60007-1030 (www.acoem.org). 

 
3 It may be obtained from the Work Loss Data Institute, 169 Saxony, #101, Encinitas, CA 92024 

(www.ODG@worklossdata.com). 



 2. a citation to the guideline or study containing the recommendation he or she believes 

supports the reasonableness and necessity of the requested treatment that is applicable to the 

injured worker; and 

 
 3. a copy of the entire study or the relevant sections of the guideline   

 containing the recommendation. 

 
The citation and the copy of the study or its relevant sections provided by the treating physician must be 

the primary source relied on for the requested treatment. If the physician provides more than one citation, 

a copy of the additional material or relevant sections must be included along with a narrative explaining 

how each provides additional information that guides the reasonableness and necessity of the requested 

treatment but is not addressed by the primary source cited. 

 
If either the UR physician or IMR reviewer delays, denies or modifies the request for treatment, he or she 

also must provide a citation to either the guideline or study containing the recommendation that applies.  

 
VI.  Methodology for Evaluating Competing 
Guidelines or Studies 
 
If the treating physician and/or the reviewing physician cite different guidelines or studies with competing 

recommendations, they must apply the methodology established in Cal. Code Regs. Title 8 § 9792.25.1 to 

evaluate the quality and strength of the evidence. That process evaluates studies, not guidelines. So, if a 

guideline is cited, the reviewing physician must evaluate the underlying study or studies invoked to 

support a recommendation within the guideline.  

 
The regulations require the reviewing physician first to determine if the different guidelines or studies 

cited contain conflicting recommendations. If so, he or she must evaluate the quality of evidence by 

determining if the studies are applicable to the injured worker and his or her medical condition or injury. 

The physician must determine the extent to which the individual patients, subjects, settings, interventions 

and outcome measures of studies used to support a recommendation apply to the worker. A 

recommendation supported by inapplicable studies should not be used as the source to support, deny, 

delay or modify an RFA.  

 
Reviewing physicians must rationalize their UR or IMR decision if they conclude that a recommendation is 

supported by studies inapplicable to the worker and his or her medical condition or injury. The evaluation 

of medical evidence may end after this step if a citation to a guideline or a study contains a 

recommendation supported by inapplicable studies and the other citation contains one supported by 

studies applicable to the injured worker. 

 
If the guidelines or studies cited contain recommendations supported by studies applicable to the worker, 

the physician must determine if bias might have occurred in the studies. Factors to consider include, but 

are not limited to, vested interests such as financial interests, academic interests, industry influence, and 

the methodological safeguards to protect against biases related to the generation of the randomization 

sequence, concealment of allocation, blinding, selective outcome reporting, early stopping, intention to 

treat and confounding bias.  

 
A recommendation supported by studies deemed to be of poor quality because of bias should not be used 

to support, deny, delay or modify an RFA. Reviewing physicians must rationalize their UR or IMR decision 

if they conclude that a recommendation is supported by studies determined to be of poor quality because 

of bias. The evaluation of medical evidence may end after this step if a citation contains a recommendation 

supported by studies deemed to be of poor quality because of bias and the other citation contains one 

supported by studies of good quality devoid of bias.  



 
If the material cited contains recommendations supported by studies applicable to the worker and his or 

her medical condition or injury and if the recommendations are supported by studies deemed to be of 

good quality and without bias, the reviewing physician must determine the strength of evidence used to 

support the opposing recommendations. The physician must make a determination based on the quality of 

evidence and this must be documented and included in the UR or IMR decision. 

 
VII. Conclusion 
 
The new MTUS regulations are intended to do away with the previous system of allowing medical 

treatment simply because it is recommended by a primary treating physician. Under the new regulations, it 

is not enough for a treating physician simply to explain why a treatment request is medically necessary. 

The request must be supported by either the MTUS or other objective medical guidelines or studies. If the 

guidelines or studies contain competing recommendations, the regulations define the methodology for 

determining the best evidence. 

 
Most significant, the regulations place an affirmative burden on treating physicians seeking to rebut the 

MTUS' presumption of correctness. They must cite and attach guidelines or studies demonstrating that 

treatment outside of the guidelines is medically necessary. 

 
The question isn't whether the law requires an injured worker to prove that the treatment request is 

consistent with the MTUS, or to rebut the MTUS with a preponderance of scientific medical evidence; that 

has been the law since 2008, when the Supreme Court issued its decision in Sandhagen. The new regulations 

only reaffirm this position. 

 
The question is whether the WCAB will hold injured workers to this standard. Despite multiple reforms to 

ensure that medical treatment is approved per evidence-based treatment guidelines and studies, when the 

WCAB retains jurisdiction to decide treatment disputes, it has demonstrated that it will award medical 

treatment as long as the need for the requested treatment is explained. The WCAB has retained the pre-

reform mindset that treatment may be awarded if it is supported by substantial medical evidence, even if 

there is no evidence that the requested treatment is supported by any objective medical guidelines or 

studies.  

 
It remains to be seen whether the latest regulations will have any impact on the decisions of the WCAB and 

its judges.  


